SAJTHERN UTAH WLEHRNESS ALLI ANCE
| BLA 99-295 Deci ded Septenfer 21, 1999

Appeal froma decision of the Held Minager, Hllnore (UWah) Held
Gfice, Bureau of Land Managenent, authorizing the installation of six snall
nanmal and bird water catchnent guzzlers in the Thonas Range in Juab Gounty,
Wah. J-010-099- 027EA

Afirned; request for stay denied as noot.

1 Federal Land Policy and Mainagenent Act of 1976:
WI derness Act

Wen BLMprepares an envi ronnental assessnent
regarding the environnental inpact of the
installation of water guzzlers in an area previously
inventoried but not designated as a WI derness S udy
Aea, BMis not required to include in such
assessnent consi deration of a subsequent inventory
by a citizens' group concluding that the area
possesses W | derness characteristics.

APPEARANCES  Liz Thonas, Esg., Cedar Gty, Uah, for appellant; David K
Gayson, Esg., Gfice of the Rgional Solicitor, US Departnent of the
Interior, SAlt Lake Aty, Wah, for the Bureau of Land Minagenent .

(AN ON By ADMN STRAT VE JUDE KELLY

Sout hern Wah Wl derness Alliance (SJM or appel | ant) has appeal ed
a Mrch 31, 1999, decision of the Held Minager, Hllnore (UWah) Held
Qfice, Bureau of Land Minagenent (BLN), authorizing the installation of six
snal | nanmal and bird water catchnents (guzzlers) on lands | ocated in six
secs. inT. 11 S andT. 12S, R 11 W, in the Thonas Muntai ns i n Juab
Qunty, UWah. B.Mfound that, based on a Mrch 1999 Envi r onnent al
Assessnent (EA) (J-010-099-027), the proposed acti on woul d not have any
significant inpacts on the hunan environnent. B.Malso found that its
deci sion conforned to the Huse Range Resource Minagenent A an and Record of
Deci sion, approved rtober 1987. Appel lant has filed a Request for Say,
asking that BLMs deci sion be stayed pending the Board' s decision on its
appeal .
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The record indicates that each guzzler would be built in accordance
wth the Nevada Gane and F sh cat chnent desi gn, and woul d consi st of a 300
gall on storage tank | ocated under a col |l ection apron conprised of steel
panel s and neasuring 12 by 8 feet. Each site woul d be fenced to prevent
danmage by livestock, wld horses, or big gane, and the naxi numanount of
di sturbance anticipated at each site is 900 square feet.

Inits Satenent of Reasons (SR, SUM argues that BLMs EAfailed to
adequat el y consi der the wl derness characteristics of the Thonas Range.
Appel | ant acknow edges that the proposed project is not located in a
designated wlderness area, but argues that a citizens' inventory of Uah
public lands, which resulted in a docunent entitled "Gtizens' WI derness
Poposal” 1/ (Atizens' Proposal) and subsequently was utilized in drafting
pending Senate B Il 861, concluded that the Thonas Range possesses
W | derness characteristics. SJAnotes that five of the six guzzlers are
located on land included in the Gtizen's Proposal, and asserts that BLM
erred in not considering the proposal in developing its EA

dting 40 CE R § 1502.15, SUM argues that the National
Environnental Policy Act of 1969 (NEPA) requires "that the nost current
infornation be used and that the environnental reviewcontai n an accurate
description of the existing environnent affected by the proposed action.”
(SRat 9.) Apellant also argues that 40 CF R 8 1502. 1 requires the full
and fair examnation of all inportant issues, including whether an area has
w | der ness val ue.

Moreover, SJUM argues that BLMviol ated NBPA by failing to consi der an
adequate range of alternatives inits decision, and failed to expl ai n wy
the guzzlers could not be | ocated on | ands outside of the Thonas
Range, which has been identified as having wl derness character in Senate
BIll 81 entitled "Amrica s Redrock Wlderness Act." (SXRat 13.) SWA
also alleges that B Mfailed to fol | ow NEPA by consi dering the cuml ati ve
inpacts and indirect effects of placing the guzzlers on lands in the
Thonas Range. Appel lant argues that BLMhad a duty, pursuant to 40 CE. R
88 1508. 7 and 1508.8, to consider the reasonably foreseeabl e consequences of
the inpact and effect of putting the guzzlers on land that had been
identified by the citizens' group as having w | derness characteristics.

BLMfiled an Answer asserting that since the Thonas Range has not been
identified as possessi ng w | derness characteristics, BLMwas not obliged i n
its EAto consider whether installation of the proposed guzzlers viol ated
W | derness study area (V&) nanagenent criteria. Further,

1/ The date of the proposal is not clear fromthe record, but the record
does include a Feb. 6, 1999, SUM letter to BLMwhich refers to the "newy
inventoried Thonas Range wlderness unit,” and has an attached nap dat ed
Dec. 29, 1998, showng the unit's |ocation.
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B.Masserts that the Thonas Range was eval uat ed, pursuant to section 603

of the Federal Land Policy and Mainagenent Act of 1976 (ALAVH, 43 USC

§ 1782 (1994), for wlderness characteristics in 1980, and the Noventer 1980
B.M | NITENS VE WLDERN\ESS | NVENTARY H NAL [CHJ 9 ON ON WLOERN\ESS STUDY AREAS
found that because of the popul arity of the range for rockhounding, the area
was heavi |y used year round, resulting in substantially noticeabl e hunan
inprints and | ess than outstandi ng opportunities for solitude. The decision
al so found that nuch of the range had been the site of mining and drilling
operations, and that the natural ness of the area had been i npacted by a
nuniber of range i nprovenents and roads.

B.Mreports that appel lant filed naps wth the Fllnore Feld Gfice,
BLM which depict certain areas of the range as possessi ng W | der ness
characteristics. Hwever, B.Masserts that appel lant "ha[s] presented no
evi dence of the standards or procedures [it] used in naki ng deterninations
or who nade these determnations and what their qualifications mght be or
how ot herw se these determnations were nade.” (Answer at 5.) BLMfurther
ar gues:

B.M* * * conplied wth 8§ 603 of ALPMAwvhen it did its inventory
of the Thomas Range in 1980. Wiile BLMhas authority under 8
201 of HLAVA to conduct a re-inventory of the Thonas Range,
should it [choose] to do so, it is not required to do so because
[citizens'] groups have circled it on a nap and all ege that it
has w | derness characteristics. Appellant is trying to appeal a
B_.Mdeci sion nade 19 years ago, which it cannot do. Southern
Uah Wlderness Aliance, 128 IBLA 52, 66 (1993).

(Ansver at 5.)

Moreover, citing Woning Quitdoor Guncil, 147 IBLA 10 (1998), B.M
asserts that it has conplied wth NEPA because it has taken a hard | ook
at the environnental consequences of installing the guzzl ers and SUM has
failed to denonstrate that BLMfailed to act when considering a substanti al
environnental probl emof naterial significance.

B.Mal so argues that it did not violate NBPA by failing to consider an
adequate range of alternatives, noting that the six guzzlers are placed in
relation to 12 existing guzzl ers, and the 18 guzzlers forma systemwhich is
"nodel ed on that reconmended by the Nevada Dvision of Widlife for this
type of habitat." (Answer at 6.) Hacing the six guzzlers outside of the
| arger systemwoul d not enhance snall wldife habitat and would thus be a
no action alternative, BLMar gues.

B.Mdisputes SUMR s allegation that it has not adequatel y
consi dered the cumul ative inpacts and indirect effects of the action. BLM
argues that by dispersing the six guzzlers across an 8-square mle area
it has minimzed negati ve cumil ative inpacts and enhanced the i npact of
the guzzler systemon snall wldife habitat and popul ations. Further,
B.Margues that colored netal used in the construction of the guzzl ers nakes
t hemi nconspi cuous.
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Appel lant filed a Reply to BLMs Answer, essentially restating its
previous argunents, but detailing the citizens' inventory procedures. SUM
notes that the inventory was overseen by the Uah WI derness alition
(VN), and asserts that the inventory was carried out by conpetent staff,
interns, and volunteers. Appellant argues that U/ used the sane standards
that BLMused in its 1996 rei nventory, and concl udes that BLMs reliance on
its 1980 inventory was in error.

[1] The tine for challenging BLMs 1980 inventory excl udi ng the area
in question as a VA has | ong since passed. Accordingly, the sol e issues
before the Board are (1) whether BLMwas required to consider the Gtizens'
Proposal inits Mrch 1999 EA and (2) whether the EA was adequate in al |
ot her respects.

As tothe first issue, SUM has presented no authority whi ch requires
that before BLMaut hori zes any use of |ands previously inventoried and
excluded as a VA it nust consider inits EAfindings by a citizens' group
contradi cting such excl usi on.

Moreover, we held in Southern Uah Widerness Alliance, supra,
that BLMnay admni ster for other purposes | ands excl uded fromw | der ness
consideration. In that case, SUM chall enged a BLM Deci si on Record and
Fnding of No Sgnificant Inpact approving an application for permt to
drill (APD anatural gas well on a Federal |ease al ong the north canyon rim
of the Wite Rver, approxinately 30 mles south of Vernal, Wah. Therein
we stated at pages 65-66:

Applicants also argue that the EAviolated NBPAin failing
to consider any potential adverse inpacts APD approval mght
have on the area’ s eligibility for designation as a w | der ness
area wthin the National WI derness System Specifically,
appel lants argue that approval of the APD al | ows devel opnent
wthin a potential wlderness area, as proposed by Uah
ongr essnan Vdyne Gnens, and that under such circunstances, NEPA
requires preparation of an BS [environnental inpact statenent].
13/

Hrst, NBPA does not contain directives which BLM nust
observe in eval uating the wlderness characteristics of an area
That eval uation was conducted pursuant to rel evant provisi ons of
[ALPVN and the WIderness Act. The WIderness Society,

119 1 BLA 168 (1991).

Second, as we have stated on a nunber of occasions, final
admnistrative decisions relating to the designation of |ands as
VBA's in Uah were conpl eted in the 1980's. Southern Uah
Widerness Alliance, 123 IBLA 13, 18 (1992); Southern U ah
Wil derness Aliance, 122 IBLA 17, 21 n. 4 (1992). The | ands
in question were not included in a VA Therefore, BLMnay
admni ster themfor other purposes, including the approval of
drilling for oil and gas. Id.
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13/ The Qnens bill, HR 1500, was introduced in the Huse

of Representatives on Mr. 16, 1989, and proposes approxi nately
12,000 acres in the Book Qiffs Resource Area for inclusion
wthin the national WI derness Preservation System to be

desi gnated as the Wiite R ver WI derness.

Thus, in this case, BLMnmay admnister the [ands i n question by
authorizing the creation of water catchnents on the lands. In addition,
there is no evidence that construction of the catchnents would inpair the
w | derness characteristics of the | and.

As to the renai ning aspects of the EA in 1998 the Hllnore Held
Gfice, BLM conducted EA J-050-098-106, pursuant to a request fromthe
Gentral Region Gfice of the Wah Dvision of WIdife Resources (LD/MR for
permission to construct 12 snmal | water catchnent guzzlers to benefit snal |
gane and nongane bi rds and nanmal s on BLMadmni stered | ands i n the Thonas
Range. Uhder Purpose and Need, the EA stated:

The WD/MR has noted a decline in chukar partridge,
cottontail rabbit, and other snall birds and nanmal s t hr oughout
the Vést Desert Range. The proposed cat chnents woul d al | ow
snal | nanm@al and bird popul ations an opportunity to recover to
historical levels, and perhaps be enhanced. These species in
turn provide prey for raptors and other predators. Qe of
these, the ferruginous havk, is listed as a federal Seci es of
ncern and as a state threatened species in Uah.

Recent recommendati ons fromthe Nevada * * * D vision
of Widlifeindicate that mitipl e snall water devel opnents
spaced approxi natel y one ml e apart--a conpl ex, are nuch nore
beneficial to snall and nongane wldife than a singl e | arge
devel opnent. Lhits are placed in a nosai c pattern i n topography
where a natural water source might occur.

(EA J-050-008-106, at 1.)

The EA describes access to and installation of the proposed guzzl ers
as fol | ons:

Access woul d be by four wheel drive pickup trucks and
all terrainvehicles. Existing jeep trails and wash bottons
vwoul d be used to the extent possible. There woul d be sone
driving cross country. An attenpt woul d be nade not to create
road access to the sites.

Hand tools wil be used to install the tanks. Soil
di st urbance woul d be kept to the mini numanount needed to
acconpl i sh the task. Each disturbed site woul d be hand reseeded
wth a native seed mx appropriate for that site.
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No hazardous nateria s woul d be used for the proposed
action.

(EA J-050-008-106, at 3.)

Participating in the devel opnent of the EAwere BLMstaff wth the
followng areas of expertise: WIdife Bologist, WId Hrse and Burro
Soeci al i st, Rangel and Managenent Speci al i st, Geol ogi st, Range Techni ci an,
Realty Specialist, Qutdoor Recreation Hanner, and Archaeol ogist. The
EA considers a No Action Aiternative to the proposed project, anal yzes
the environnental consequences of the action and its inpact on soils,
vegetation, wldlife, recreation, visua resources, wlderness and air
quality, and assesses cumul ative inpacts and mitigati on neasures.

EA J- 050-098- 106 was revi ewed by the BLMArea Envi ronnent al
ordi nator and approved by the Fllnmore Hel d Minager on ctober 13, 1998.
The Fllnore FHeld Minager nade a finding that the proposed action "wll not
have any significant inpacts on the hunan environnent and that an HSis not
required.” (BEwironnental Assessnent Record at 2.)

h January 11, 1999, B.Mreceived a letter fromUD/R requesting
permssion fromthe FHllnore Held Gfice toinstall six additional
snal | nanmal and bird guzzlers in the Thonas Range. WM stated that
the proposed additional guzzlers were of the sane type aut hori zed under
EA J-050-098- 106 and were intended to "conpl enent the | arger existing
mul ti purpose guzzlers built several years ago * * * [and] enhance the
benefits to snal|l species of wilidife." (Letter of Jan. 11, 1999, from
Dennis G Southerland, Habitat Devel opnent Soecialist, UDMR to Mrk Herce,
Fllnore Feld Gfice, BM at 1.)

BLMthen conducted EA J-010-099-027EA The EA'H S revi ew ref erenced
the findings of EA J-050-098-106, noting that "[t]his project is identical
to the earlier 1998 guzzl er proposal, wth the exception of |ocations."
(Bwironnental Assessnent Record at 2.) B.Mnade a finding of no
significant inpact and the Record of Decision was approved Mrch 31, 1999.

In order to successfully chal | enge BLM's deci sion and finding of no
significant inpact, based on the EA SUM nust denonstrate that the deci sion
was premsed on a clear error of law a denonstrable error of fact, or that
B.Ms anal ysis failed to consider a substantial environnental question of
nmaterial significance to the action for which the anal ysis was prepared;
nere differences of opinion are insufficient to cause a reversal of BLMs
actionif it is reasonabl e and supported by the record on appeal . See
Gmnmttee for 1daho's Hgh Desert, 139 IBLA 251, 256-57 (1997), and cases
cited.

V¢ concl ude that SUM has failed to satisfy its burden of proof,
and that BLMs deci si on was reasonabl e and supported by the record. To
the extent appel |l ant has rai sed argunents whi ch we have not specifically
addressed, they have been consi dered and rej ect ed.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned and appel lant's Request for Say i s denied as
noot .

John H Kelly
Admini strative Judge

| concur:

Buce R Hirris
Deputy (hief Administrative Judge
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